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al{ anf# gr or4la 3r?gr rids 3rra aar & at a groruf zrnRnf fa
sag ·Tya 3rf@rant at r@a zur g+her re«a wgda mar &\

Any person aggrieved by }his Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

~ '{Neb I'< "cbT "TR!a=ruT~ ·

Revision application to Government of India:

() a€h1 3Ill gen 3rf@fr, 1994 c#i" tlRf 3ra Rt sag Tg mrii a i la enr "cbl"
sq-el rrq ala siasfa yataru 3a 3ref fa, and rat, fa inqu, lUTa
fcr:rrrr, -=ct)-~~. \i'flcA. cf'rq +a, vi mi, { fact : 110001 "cbl" c#i" fl.~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) "ljfc\· i:rrcrr c#i" mfrrma sa }Rt far an ? fh8 qosrI zI 3rx qrvar i zur
TTRff 'l-1°-sllll'< z-1· ~ 'l-{□-sllll'< if i:rrcrr ~- ura g rf if, <TI fcRtr 'l-1°.:SPII~ llT ~ if 'clIB cffi fcRtr
arr i a fat qvgrI 'gt ma #t 4fau a tr g{ et]

case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
actory or from one warehouse to another during the course of processing of the goods in a
e or in storage Whether in a factory or in a warehouse.
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() a # re fh rg zn rt faff q u mr a [ffo qt gca #a
l=!IB" tR Gld zrcaRa #m i sit an« a ars fh zz ugr Raffa 2r

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTdli '3 c'CJ I ci rJ cBl. '3c'CJ I ci 1 ~ cB" :fIBR # fu ail sh #fee mrr #t nu{sit hara
uit a er gi Ru gar Rl cB 3TTpRI', ~ * ~ 'CTTft=r cJl' x-J1-J<r ~ m 6fTcr if fctm'
arfefraa (i.2) 1998 tTm 109 err fgaa fhg ·g it I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 0
of the Finance (No.2) Act, 1998.

(1) c1,~ 0,q1c;1 ~ (3rcfu;r) PillJ-J1c1<.fr. 2001 Ru g 3inf Fc1Pifcfi:e m 'ffisllT ~-8 B
at. ufji , hf mg a qf srk 4fa Ria ft a sflaea-arr vi arf)a
3r7gr altat ,Rii a arr Ufa 3r4ea fhu tat afe fr rr ara alI gfhf
cB" 3TTf<ffi tTm 35-~ if frr~ LJfr cB" :fIBR cB" ~ ~ m~ °b3ITT'-6 "c!IBR· cB1' ~ 1t)" iAT
afey

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as presgribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) [fa 3pr4a arr ui via a ga arg qt m '3W q?l-j' mm ffl 200/-i:im=r 0
:fIBR #l urg 3jh ursi viaia ya Garg f.r 'iJ'lj'Jc'J 'ITT "c'IT 1000 /- al #) Tar #6t urgt

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

8it zyea, #€ha ala zye g at a r4)#ha Inf@raw a uR a@ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #tu 3qra zrca 3fefu, 1944 #t en 35-~/35-~ cB" 3TTP'@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(no) aafRa qRba 2 (4) i sag ryar ararar #t ar4la, 3r4hat a ft grca,
a4ta sgrar re y a1a rf)la nanf@au(Rb€) at ufa gj; Rf8al, 3re1ala
# 2"el, sq1f] +4q1 , 3Ra1 ,fr+IR, 34alsqld-ssooo4

·'!.
(a To the west regional bench of Customs, Excise & Service Tax AppellateTribunal (CESTAT) at

or, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sec.tor bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. '

(3) zuza 3mar i a{ pa magi at amlagr shat r@rs re 3ila fg #l a Iara
Gqja fasu urn afeg gr qa # stagy ft fa far sat cnf4 ii ffl cfi ~
zrnferfa rd))u nnf@raw al ga 3r@la n tur at ya m4a f@au mar er
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

0

,..llll!IC'1ll ~~ 1970 <1~ cm-~-1 a sifa feff fag 3iR a
3nr4ea zu para zrenRenf Ruf4 mfucnrfr a 3mgr u@ta #t va ,Ru .6.so h
arararau zc fess mm zit afet
One copy of application or 0.1.0. as the case may be, and the orcl.er of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed un_der scheduled-I item
of the court fee Act, 1975 as amended. ·

(5) ~ 3ITT' ~ l=fl1wlT cnl' A ti?! 0 I av are fuii at sit sf err 3r cb ftl,I fcpm urat ?
ft zca, #€a Gura zye z lara 3r41Rh nraff@raw (araffafen) fr, 19s2 if frrf%c:r
%1

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

«7w l zyen, ha sari zyca vi ara 3rat1 urnrf@aw1(free),#
Re3r4hat # + aacrii1Demand) gj is(Penalty) CDT 10% ~ \lfJ'.ff cf)FlT
3farf ? lzreiif# , rf@roara son 1o a?ls ug & I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

ala3n yea sit hara a oiafa, n@re@tr "afar at mrf"(Duty Demanded)-
a. (Section)m- 11D~m!cTfi'l.flm=f~; -.
zu fanr@lz #Rsz a5luf;
au hr@z 3fez faith fur 6haa auft.

> uqasa«if srfle' if~--g:cf \imT st gerar }, rfhe tRrakf@g qarf am fear mru
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

(4)

Under Central Excise and Service Tax, "Duty demanded" shall inclDde:
(ccxcv) amount determined under Section 11 D;
(ccxcvi) amount of erroneous Cenvat Credit taken;
(ccxcvii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr 3rr±k uf rfh urawr #rrsises srarar zyea avg Ra1R@a gt ali ftu mgeak1o%
a@@jg r en sii ha«er avs fa1Ratasavsh 1ograrrw alstel
aEww, °°, s" 'e,2

t:J- f' i~h?¾ \ ~ view of above, an appeal against this order shall lie before the Tribunal on payment ofIi <fif/□% ~om he duty demanded where duty or duty and penalty are in dispute, or penalty, where
-o~. -~.pe~..,f;alone is in dispute." ..y

*
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Bhadresh Gaurishankar

Mistry, 308-309, Pratibha Complex, Opposite Gandhigram Railway Station,

Nehru Bridge, Off. Ashram Road, Ahmedabad - 380 009 (hereinafter

referred to as the "appellant") against Order in Original No. CGST-VI/Dem

16/Bhadresh Mistry/AC/DAP/21-22 dated 21.03.2022 [hereinafter referred

to as "impugned order'] passed by the Assistant Commissioner, Division 

VI, CGST, Commissionerate : Ahmedabad South [hereinafter referred to as
"adjudicatingauthority].

0

interest under Section 75 of the Finance Act, 1994.

B. Impose penalty under Sections 77(1) and 78 of the Finance Act, 1994.

C. Recover late fee in terms of Rule 7C of the Service TaxRules, 1994
read with Section 70 of the Finance Act, 1994.

2. Briefly stated, the facts of the case are that the appellant was not

registered with the Service Tax department. As per the information received

from the Income Tax Department, the appellant had earned substantial

income from services amounting to Rs.24,34,353/- during FY. 2015-16 and

Rs.23,93,450/- during FY. 2016-17. However, the appellant did not obtain

service tax registration and did not pay service tax on such service income.

Therefore, the appellant was issued Show Cause Notice bearing No.

V/WSO6/O&:A/SCN-51/2020-21 dated 23.12.2020 wherein it was proposed
to '

A. Demand and recover the service tax amounting to Rs. 7,24, 170/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with 0

3. The SCN was adjudicated vide the impugned order wherein :

a) The demand of service tax amounting to Rs.4,13,519/- was confirmed

and the service tax amounting to Rs.4,13,519/- paid by the appellant
on 21.01.2021 was appropriated.

b) Interest was ordered to be recovered under Section 75 of the Finance

,90, 1994. The interest amounting to Rs.3,78,869/- paid by the
ellant on 21.01.2021 was appropriated.
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c) Penalty amounting to Rs.62,028/- was imposed under Section 78 (1)

(i) of the Finance Act, 1994. The penalty amounting to Rs.62,028/- paid

by the appellant on 21.01.2021 was appropriated.

d) Penalty amounting to Rs.10,000/- was imposed under Section 77 (1)
(a) of the Finance Act, 1994.

e) Penalty amounting to Rs.80,000/- was imposed under Section 70 of

the Finance Act, 1994 read with Rule 7C of the Service Tax Rules,
1994.

4. Being aggrieved with the impugned order, the appellant have filed the

present appeal on the following grounds :

1. The adjudicating authority has not appreciated the facts and

circumstances of the case and, therefore, the impugned order

imposing penalty under Section 70 and 77 is improper and illegal.

11. They had paid service tax and penalty under Section 78 as well as

interest under Section 75 of the Finance Act, 1994 within 30 days from

the date of receipt of SCN. The penalty under Section 70 and 77 is not

imposable in view of the proviso to Section 78 of the Finance Act, 1994.

111. Therefore, the penalty of Rs.80,000/- under Section 70 and Rs.10,000

under Section 77 of the Finance Act, 1994 be waived off.

5. Personal Hearing in the case was held on 12.01.2023. Shri Naimesh

K. Oza, Advocate, appeared on behalf of appellant for the hearing. He

submitted a written submission during the hearing and reiterated the
submissions made herein.

6. In the additional written submissions filed on 12.01.2023, the

appellant contended, inter alia, that :

► The limited issue involved in the appeal is the penalty imposed under

Section 70 of the Finance Act, 1994 read with Rule 7C of the Service

Tax Rules, 1994 and penalty imposed under Section 77(1) of the

Finance Act, 1994.
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► They have paid the duty, penalty and interest within 30 days from the

date of issue of SCN. Therefore, penalty is not imposable in view of

proviso (i) of Section 78 (1) of the Finance Act, 1994.

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the additional written submissions as well as

submissions made at the time of personal hearing and the materials

available on records. The issue before· me for decision is as whether the

impugned order passed by the adjudicating authority imposing penalty

under Section 77(1) and Section 70 of the Finance Act, 1994 read with Rule

7C of the Service Tax Rules, 1994 on the appellant, in the facts and

circumstances of the case, is legal and proper or otherwise. The dispute
pertains to the period FY. 2015-16 and F.Y. 2016-17.

8. It is observed from the materials available on record that the

appellant were issued SCN- on 23.12.2020 demanding service tax and

proposing penal action under Section 70, 77(1) and 78 of the Finance Act,

1994. The appellant had paid the service tax amounting to Rs.4,13,519/

along with 15% penalty and applicable interest on 21.01.2021 i.e. within a

period of 30 days from the date of issue of SCN. This fact has also been

recorded at Para 15 of the impugned order .and the amounts paid by the
appellant have been appropriated in the SCN.

8.1 The appellant have contended that in terms of clause (i) of the second

proviso to Section 78 (1) of the Finance Act, 1994, penalty under Section 70

and 77 @) of the Finance Act, 1994 are not imposable as the proceeding are

deemed to be concluded. It, therefore, is pertinent to refer to clause (i) of the

second proviso to Section 78 (1) of the Finance Act, 1994, which is
reproduced below :

"Provided further that where service tax and interest is paid within a period of
thirty days of

(i) the date of service of notice under the proviso to sub-section (1) of
section 73, the penalty payable shall be fifteen per cent of such
service tax and proceedings in respect of such service tax, interest
and penalty shall be deemed to be concluded;"

0

0
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8.2 From a plain reading of the above provision, it is obvious that if the
service tax and interest is paid within 30 day, the penalty payable would be

15% of the service tax and the proceedings in respect of only such service

tax, interest and penalty are deemed to be concluded. It is clear from the

wordings of the clause (i) of the second proviso to Section 78 (1) of the

Finance Act, 1994 that it does not provide for conclusion of the entire

proceeding initiated under the notice issued to the appellant. In the instant

case, the SCN issued to the appellant also contairied proposals for

imposition of penalty under Section 70 of the Finance Act, 1994 read with

Rule 7C of the Finance Act, 1994 as well as proposal for imposition of

penalty under Section 77(1) of the Finance Act, 1994. There is no provision

0 in Section 78 (1) of the Finance Act, 1994 which provides for conclusion of

the proceedings under Section 70 and 77 (1) of the Finance Act, 1994 upon

payment of service tax along with interest and reduced penalty. Further,

the penalty under Section 70 of the Finance Act, 1994 read with Rule 7C of

the Finance Act, 1994 and penalty under Section 77(1) of the Finance Act,

1994 are independent of the demand of duty in terms of Section 73 of the

Finance Act, 1994 and also independent of the penal provisions of Section

78 of the Finance Act, 1994. Therefore, conclusion of the proceedings in

respect of service tax, interest and penalty under Section 78 in terms of

0 clause (i) of the second proviso to Section 78 does not impose any bar on the

penal action udner Section 70 and Section 77(1) of the Finance Act, 1994.

8.3 The appellant have relied upon the judgment in the case of Jossy

Edwin Pinto V. Commissioner of C.Ex. & Central Tax, Mangalore- 2019

(27) GSTL 575 (Tri.-Bang.). In this regard, it is observed that the said

judgment is not applicable in the instant appeal where the appellant has

challenged the imposition of penalty under Section 70 of the Finance Act,

1994 read with Rule 7C of the Finance Act, 1994 as well as penalty under

Section 77(1) of the Finance Act, 1994 only on the ground that the penalty

is not imposable in terms of clause (i) of the second proviso to Section 78 of

nance Act, 1994.



8

F No.GAPPL/COM/STP/1783/2022

8.4 In view thereof, I do not find any merit in the contention of the

appellant as regards imposition of penalty under Section 70 of the Finance

Act, 1994 read with Rule 7C of the Finance Act, 1994 and Section 77(1) of

the Finance Act, 1994. Accordingly, I am· of the considered view that there

is no infirmity in the impugned order which calls for any interference.

9. In view of the above, I uphold the impugned order and reject the
appeal filed by the appellant.

*

The appeal filed by the appellant stands dispose)_of~~er~s. O
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Assistant Commissioner (In situ) Appeals),
CGST, Ahmedabad.
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